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State Appellate Public Defender
I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JEREMY ORVILLE JOHNSON, )
)
Defendant-Appellant.
)
___________________________)

NOS. 42810, 42811, 42812, 42813 & 42814
BONNEVILLE COUNTY NOS.
CR 2012-18985, CR 2013-1265,
CR 2013-15367, CR 2013-15369
& CR 2013-15370
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, twenty-eight-year-old Jeremy Orville Johnson
pleaded guilty to felony injury to jail, and the district court imposed a unified sentence of
three years, with one year fixed. In a second case, Mr. Johnson pleaded guilty to felony
possession of a controlled substance, and the district court imposed a concurrent
unified sentence of seven years, with two years fixed. The district court suspended the
sentences in both cases and placed Mr. Johnson on probation for a period of five years.
Later, in a third case, Mr. Johnson pleaded guilty to felony delivery of a controlled
substance—methamphetamine. In two more felony delivery of a controlled substance—
methamphetamine cases, Mr. Johnson entered into a binding plea agreement and
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pleaded guilty. The district court revoked probation in the first and second cases and
executed the sentences. In the third, fourth, and fifth cases, the district court followed
the parties’ joint sentencing request from the binding plea agreement and imposed
concurrent unified sentences of twenty-five years, with eight years fixed.
In all five cases, Mr. Johnson filed an Idaho Criminal Rule 35 (Rule 35) motion for
a reduction of sentence.

The district court denied the Rule 35 motions.

In this

consolidated appeal, Mr. Johnson asserts the district court abused its discretion when it
denied his Rule 35 motions.
Statement of the Facts & Course of Proceedings
While Mr. Johnson was scheduled for court, he reportedly caused multiple
disturbances in court and in the holding/visitation cell at the Bonneville County Jail. (No.
42810 Presentence Report (hereinafter, PSI), p.3.)

As seen in video footage,

Mr. Johnson scratched a smiley face into the window of the holding cell. (PSI, p.3.)
In Bonneville County No. CR 2012-18985 (hereinafter, the injury to jail case),
Mr. Johnson was charged by Prosecuting Attorney’s Information with one count of injury
to jail, felony, in violation of Idaho Code § 18-7018. (R., pp.35-36.) Pursuant to a plea
agreement, Mr. Johnson agreed to plead guilty, and the State agreed to recommend
probation.

(R., pp.39-42.)

The district court accepted Mr. Johnson’s guilty plea.

(R., pp.37-38.)
Several weeks later, Mr. Johnson was arrested by an Idaho Falls Police
Department officer for driving without privileges. (R., pp.151-54.) In an inventory of the
vehicle, the officer found marijuana and suspected methamphetamine. (R., p.152.) The
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suspected methamphetamine reportedly tested positive for amphetamine type
compounds. (R., p.152.) Mr. Johnson denied the drug items were his. (R., p.152.)
In Bonneville County No. CR 2013-1265 (hereinafter, the possession case),
Mr. Johnson was charged by Prosecuting Attorney’s Information with one count of
possession of a controlled substance, felony, in violation of I.C. § 37-2732(c)(1).
(R., pp.167-68.) Pursuant to a plea agreement, Mr. Johnson agreed to plead guilty, and
the State agreed to recommend probation.

(R., pp.169-171.)

The district court

accepted Mr. Johnson’s guilty plea. (R., pp.172-73.)
In the injury to jail case, the district court imposed a unified sentence of three
years, with one year fixed, suspended the sentence, and placed Mr. Johnson on
probation for a period of five years. (R., pp.63-68.) In the possession case, the district
court imposed a unified sentence of seven years, with two years fixed, suspended the
sentence, and placed Mr. Johnson on probation for a period of five years. (R., pp.17884.)

The sentences in the injury to jail case and the possession case were to be

served concurrently.

(R., pp.64, 179.)

The district court subsequently found

Mr. Johnson in violation of the terms of his probation, and continued Mr. Johnson on
probation in both cases. (R., pp.74-75, 191-92.)
About two months later, Mr. Johnson on three separate occasions reportedly sold
methamphetamine to a confidential informant in controlled purchases coordinated by
the Bonneville County Sheriff’s Office. (R., pp. 264-67, 375-78, 510-13.)
Some two weeks afterwards, the State filed a Report of Probation Violation in the
injury to jail and possession cases, alleging Mr. Johnson violated his probation by
possessing a firearm at his residence, failing to report as directed by his probation
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officer, and possessing methamphetamine and Trazodone at his residence.

(See

R., pp.76-77, 194-95.)
Mr. Johnson was also charged in relation to the controlled purchases.

In

Bonneville County No. CR 2013-15367 (hereinafter, the first delivery case), Mr. Johnson
was charged by Amended Prosecuting Attorney’s Information with one count of delivery
of a controlled substance—methamphetamine, felony, in violation of I.C. § 372732(a)(1)(A), with an enhancement for second or subsequent conviction under
I.C. § 37-2739B(b)(1). (R., pp.301-02; see R., pp.304-05.) In Bonneville County No.
CR 2013-15369 (hereinafter, the second delivery case), Mr. Johnson was charged by
Prosecuting Attorney’s Information with one count of felony delivery of a controlled
substance—methamphetamine, with an enhancement for second or subsequent
conviction. (R., pp.412-13.) In Bonneville County No. CR 2013-15370 (hereinafter, the
third delivery case), Mr. Johnson was charged by Prosecuting Attorney’s Information
with one count of felony delivery of a controlled substance—methamphetamine.
(R., pp.549-50.)
In the injury to jail and possession cases, Mr. Johnson entered a general denial
to the alleged probation violations. (R., pp.80, 197.)

Mr. Johnson entered not guilty

pleas to the charges in the three delivery cases. (R., pp.308-11, 415-18, 551-54.)
Mr. Johnson later pleaded guilty to delivery of a controlled substance—
methamphetamine in the first delivery case.

(R., pp.316-17.)

The district court

subsequently entered an Order to Consolidate the second and third delivery cases for
trial purposes. (R., pp.421-23, 558-60.)
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The second and third delivery cases proceeded to a jury trial, and a jury panel
was seated.

(R., pp.457-61, 593-97.)

Pursuant to a binding plea agreement,

Mr. Johnson then agreed to plead guilty by way of Alford plea1 in the second and third
delivery cases. (R., pp.459-61, 595-97; see, e.g., No. 42813 Tr., Sept. 16, 2014, p.10,
Ls.14-21.) The State agreed to dismiss the enhancements in the second and third
delivery cases. (E.g., No. 42813 Tr., Sept. 16, 2014, p.9, Ls.1-3.) The parties would
make a joint sentencing recommendation for a unified sentence of twenty-five years,
with eight years fixed. (E.g., No. 42813 Tr., Sept. 16, 2014, p.9, L.22 – p.11, L.13.) The
district court accepted the Alford pleas. (R., pp.461, 597.)
At the sentencing and probation violation evidentiary/disposition hearing for all
five cases, Mr. Johnson admitted to violating his probation by possessing a firearm,
failing to report, possessing methamphetamine and Trazodone, and escaping from
custody at the State Hospital South in Blackfoot. (E.g., No. 42810 Tr., Sept. 29, 2014,
p.11, L.4 – p.15, L.3.) The district court found Mr. Johnson in violation of his probation
in the injury to jail and possession cases. (R., pp.105-07, 228-30.) The district court
revoked probation in the injury to jail case and executed the original unified sentence of
three years, with one year fixed.

(R., pp.108-11.)

The district court also revoked

probation in the possession case and executed the original unified sentence of seven
years, with three years fixed. (R., pp.224-27.)
The district court followed the parties’ joint sentencing request from the plea
agreement in the three delivery cases. (E.g., No. 42813 Tr., Sept. 29, 2014, p.48, L.6,
p.49, L.6.) Thus, in the first delivery case, the district court imposed a unified sentence

1

See North Carolina v. Alford, 400 U.S. 25 (1970).
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of twenty-five years, with eight years fixed. (R., pp.323-26.) In the second delivery
case, the district court imposed a unified sentence of twenty-five years, with eight years
fixed. (R., pp.462-65.) In the third delivery case, the district court imposed a unified
sentence of twenty-five years, with eight years fixed. (R., pp.598-601.) The sentences
in all five cases were to be served concurrently. 2 (R., pp.109, 225, 349, 463, 599.)
In all five cases, Mr. Johnson filed a Motion for Reduction of Sentence, I.C.R. 35.
(R., pp.112-13, 231-32, 328-29, 469-70, 605-06.) Mr. Johnson also filed timely Notices
of Appeal in all five cases. (R., pp.121-24, 240-43, 361-62, 484-87, 622-25.) After
conducting a hearing, the district court denied the Rule 35 motions. (R., pp.132-33,
250-51, 361-62, 496-97, 632-33.)
The Idaho Supreme Court entered an Order Consolidating Cases, which
consolidated all five cases on appeal under Docket No. 42810. (R., p.134.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Johnson’s Idaho Criminal
Rule 35 Motions for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Johnson’s Idaho Criminal
Rule 35 Motions For A Reduction Of Sentence
Mr. Johnson asserts that the district court abused its discretion when it denied his
Idaho Criminal Rule 35 motions for a reduction of sentence. “A motion to alter an
otherwise lawful sentence under Rule 35 is addressed to the sound discretion of the

Under the plea agreement, the district court also dismissed four other pending cases
against Mr. Johnson: Bonneville County Nos. CR 2013-14974, CR 2013-15366,
CR 2014-825 and CR 2014-1076. (See, e.g., R., p.107.)

2
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sentencing court, and essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994) (citation omitted). “The denial of a motion for modification of a sentence
will not be disturbed absent a showing that the court abused its discretion.” Id. “The
criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.”

Id.

“If the

sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction.” Id.
Mr. Moore asserts that his sentences are excessive in view of the new and
additional information presented with his Rule 35 motions.3 Specifically, Mr. Moore
presented new and additional information on his desire to participate in a “rider” and
provide financial support for his ailing father.

At the Rule 35 motions hearing,

Mr. Johnson testified he wanted to move away from Idaho after he was released. (Nos.
42810, 42811, 42812, 42813, & 42814 Tr., Mar. 30, 2015 (hereinafter, Rule 35 Tr.), p.7,
Ls.3-8.) He also testified he would like the opportunity to possibly get a “rider,” or have
his fixed time reduced so he could go to a work camp to try and provide financially for
his father.

(Rule 35 Tr., p.7, Ls.9-15, p.9, L.20 – p.10, L.9.)

Mr. Johnson further

testified he responded well to treatment, wanted to interstate compact to Tennessee,

At the Rule 35 motions hearing, the State argued Mr. Johnson had presented no new
information in support of his Rule 35 motions. (Nos. 42810, 42811, 42812, 42813, &
42814 Tr., Mar. 30, 2015, p.16, Ls.5-25.) However, the Idaho Supreme Court has held
that “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence is
excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007)
(emphasis added).

3
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and had the ultimate goal of providing financially for his father. (Rule 35 Tr., p.8, Ls.116.) Mr. Johnson mentioned he had previously been on the Wood Pilot Project (see
Rule 35 Tr., p.8, Ls.20-23), and described how he had experienced trouble dealing with
his mindset and emotions (see Rule 35 Tr., p.8, Ls.17-20, p.9, Ls.2-13).
Mr. Johnson’s father, Jeffrey Johnson, then testified he wanted the district court
to consider that he was becoming more and more disabled from his MS and severe
nerve damage in his back. (Rule 35 Tr., p.11, L.7 – p.12, L.2.) Mr. Johnson had helped
his father in the past. (Rule 35 Tr., p.12, Ls.10-11.) Mr. Johnson’s father was willing to
relocate to Tennessee with Mr. Johnson. (Rule 35 Tr., p.12, Ls.14-17.) On crossexamination, Mr. Johnson’s father testified that he did not know what Mr. Johnson’s
source of income had been, and that he had been working on getting Social Security
Disability benefits. (Rule 35 Tr., p.13, L.4 – p.14, L.13.)
In view of the above new and additional information on his desire to participate in
a “rider” and provide financial support for his ailing father, Mr. Johnson asserts that his
sentences are excessive. Thus, Mr. Johnson submits that the district court abused its
discretion when it denied his Rule 35 motions for a reduction of sentence.
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CONCLUSION
For the above reasons, Mr. Johnson respectfully requests that this Court reduce
his sentences as it deems appropriate. Alternatively, he requests that this Court vacate
the orders denying his Rule 35 motions and remand his cases to the district court for
further proceedings.
DATED this 7th day of March, 2016.

___________/s/______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender

9

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 7th day of March, 2016, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing a copy thereof to be
placed in the U.S. Mail, addressed to:
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